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Robert Greenwald’s latest film,
“Outfoxed,” is a political documentary
about Republican bias at Fox News. It
is also, as the New York Times Sunday

Magazine dubbed it, a “guerrilla documentary.” 
In addition to interviews with former

Fox employees, academic studies evaluating
the “Fox effect” and internal Fox memos,
Greenwald has used a significant number of
clips from Fox News to show the bias that
the slogan “fair and balanced” belies. 

He had no permission to use those clips.
Fox has called Greenwald’s use stealing.

It has warned other networks that if they ex-
ploit his “illegal copyright infringement,”
those networks will open themselves up to
similar criticism — presumably by Fox.
And its legal department has complained
that it was not given enough time to re-
spond to questions the New York Times
raised about the doc — and that the Times was therefore
a co-conspirator in this copyright infringement.

If Greenwald’s use of Fox’s content is “fair use” —
as we believe it plainly is — then it is no more “steal-
ing” than walking across a sidewalk in front of a neigh-
bor’s home is trespassing on the neighbor’s property. 

Copyright is property, but like all property, the
rights it grants are limited. “Fair use” is one such limit,
constitutionally compelled, giving critics such as
Greenwald the right to use a limited amount of copy-
righted material without asking permission first.

Democracy depends upon such criticism — espe-
cially as the owners of our culture become fewer in
number, and the power they exercise, because of media
concentration, increases. 

Fox claims it is “fair and balanced.” Is it? 
Bill O’Reilly promised Fox viewers that he would

report the news of the war “without an agenda or any
ideological prejudice.” Did he? 

These are important questions at any time, but es-
pecially now, as the answers so dramatically affect cur-
rent public policy. And they can be answered effec-
tively only with a work that can use the images that cre-
ated the bias alleged.

Journalists should encourage such criticism. If news
networks are not as they say they are, then journalists
and critics should be able to show it. If Greenwald’s ar-
gument is wrong, then let another filmmaker contradict
it. Or if ABC is just as bad, then let ABC be outed, too.

Yet that thought no doubt terrifies not just Fox, but
every one of the (handful of) networks that now control
our airways — which is why Fox’s first response to the

Greenwald film was to warn other networks not to take
it seriously, or risk “opening (themselves) to having
(their) copyrighted material taken out of context for
partisan reasons.” 

Fox and others will insist that any use of their copy-
righted material is “theft”; they will rally to fight this
“theft” in order to protect themselves from this un-
wanted criticism.

Let’s hope reason leads these network
owners to allow this rally to fizzle. 

For “fair use” is grounded in First
Amendment principles. Among those
principles is one that is central to news
organizations generally: New York
Times vs. Sullivan. 

In that case, the Supreme Court
held reporters are immunized in
most cases from libel actions. A
“profound national commitment to
the principle that debate on public
issues should be uninhibited, robust
and wide-open” meant that even
erroneous statements must be pro-

tected so long as the error was not knowingly made.
The same principle should guide “fair use” in the

context of a film criticizing a news organization. If the
reputation of public figures must be sacrificed so that
news organizations have the “breathing space that they
need to survive,” then the scope of fair use should be in-
terpreted to assure that critics of news organizations
have the breathing space they need to survive, too.

A commitment to these free-speech values is a
commitment to fighting wars of ideas with more
speech, and fewer lawsuits. 

It is as shameful for Fox to sue Al Franken for
using “fair and balanced” as it is for Michael Moore
to threaten to sue his critics for defamation. We need
more debate in America, not less. And we will get more
critical and insightful debate if filmmakers like Green-
wald can do their work without the law requiring that
lawyers look over his editor’s shoulder.

Fox News is a network. It has the privilege of 24/7
access to most American citizens. If it believes it has
been wronged by Greenwald’s film, then let it match
his criticism with criticism of its own — through its
journalists, not its lawyers.

And as to whether three days was enough time for
Fox’s legal department to respond to a question from
the New York Times, come on. If its legal department
can’t muster a response to a simple question in three
days, I’d be happy to advise Fox where it might find
faster, more efficient lawyers.

Lawrence Lessig is a professor of law at Stanford Law
School and author of the book “Free Culture” (Penguin
Press, 2004). He is advising Robert Greenwald.

Beyond the billboards
To the Editor:

We are the filmmakers responsi-
ble for the film “A Day Without a
Mexican,” which has successfully
been playing in California and
Texas since May 14, and will be
continuing its national rollout in se-
lected theaters across America, in-
cluding upcoming playdates in
Denver, Phoenix, Las Vegas.

When we first released our film,
the consensus by casual observers
(who had not yet seen it) was that it
mocked the role of Latinos in Cali-
fornia, and that it was “anti-Latino.” 

We want to assure everyone that
this is simply not the case.

The initial wave of the ad cam-
paign for the pic featured print bill-
boards with the slogan, “On May 14,

There Will Be No Mexicans In Cali-
fornia.” A billboard located in Holly-
wood bearing that message was
erected at 10 a.m. on Friday, April 23,
and removed due to citizen complaints
within four hours. Another billboard
was removed a week later, on April 30,
due to similar complaints. 

Our film represents the first
U.S.-distributed feature film ever
from Mexico City’s Televisa Cine,
and has, to date, grossed over $ 3.2
million, with many more markets
yet to come. Televisa Cine has not
encountered any resistance to “A
Day Without a Mexican” from ex-

hibitors across the country. 
We strongly believe that our inde-

pendent film, wholly produced in
California by Latino filmmakers,
was far from being an anti-Latino,
anti-immigrant film. The movie aims
to highlight the contributions of the
Latino community as key human re-
sources building the wealth of Cali-
fornia. It’s a political satire. Humor
works as a Trojan horse that allows
us to reach the minds of people who
would otherwise shut us out.

We’re Mexicans and we live in
America, and we’re proud of who we
are and what we contribute to this

country and to California. Many Cal-
ifornians look to blame Mexicans and
Hispanics for causing the state’s fi-
nancial troubles, but that’s ridiculous. 

Our film is a bold statement, to
which everyone will react in their own
way. We knew that the title of our film

and our ad campaign would be bold
and risky, but we truly hoped, and con-
tinue to hope, that we can get a public
dialogue going about the importance
of the Mexican and Latino population.

Sergio Arau and Yarelli Arizmendi
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ibald, celebrity-encrusted press club dinners are an old
tradition in Washington. For years events like the Grid-
iron Dinner have seen politicians breaking bread with
entertainers and journalists. They’ve managed to set
ideology aside, put on nothing-sacred skits and poke

rude fun at themselves — and nobody has batted an eye. 
But in the wake of last Thursday’s Radio City Music Hall bene-

fit for the Edwards/Kerry ticket, entertainers have been put on no-
tice: If their jokes cut too close for comfort or their language is too
raunchy, the backlash will be fierce.

At the Radio City Music Hall event, Whoopi Goldberg and
Chevy Chase delivered monologues mercilessly lambasting the
president. Singer John Mellencamp called him a “cheap thug.” The
humor was blue — not red, white and blue.

Bush campaign manager Ken Mehlman responded by calling
the benefit a “star-studded
hatefest” and demanded the
Kerry campaign release a
video of the show. TV and
Internet news outlets gave it
wide play. 

Lost in the media storm is
the concept that mockery
and name-calling can work
both ways — and in fact is
sometimes healthy. George
Bush Sr. called Michael
Moore a “slimeball” without
having seen his film. George
W. Bush recently offered a
film of himself humorously
hunting under White House
chairs for Weapons of Mass
Destruction.

Latenight comics mock the
administration without their shows being labeled “hatefests.” Humor
and satire have always acknowledged the common ground between
people of opposing political views — even in a tense political year. 

The Gridiron Dinner has long been a safe zone in which en-
tertainers and politicians can laugh at themselves — uncensored
and unvetted. The stage at Radio City Music Hall should be safe
from censors, too. 
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Fair use or ‘fair and balanced’?
LAWRENCE LESSIG

Chevy Chase and other celebs are
raising Republican hackles.


