CHAPTER 7: CREATIVITY IN REAL-SPACE

There was a time before the Internet. Innovation and
creativity were different then. I don’t mean that creators were
difterent then or that the process of creativity has changed. But the
constraints on creativity and innovation were different then. This
difference can be expressed at each layer of Benkler’s system.
Because the physical, and code, and content layers were differently
controlled, the opportunities for innovation were different.

We all know about these differences in the constraints
among these layers. They are all obvious, if a bit in the
background. They flow directly from the nature of real constraints
within a scarcity-based economy. They are not the product of
conspiracy or the will of evil minds. They are importantly
unavoidable, at least in real-space.

My aim in this chapter is to remind you of these things that
we all know. I will rehearse the constraints on innovation that flow
from the character of these different layers of communication in
real-space, so that we can better see how they have changed.

In real-space. It is this qualification that we must become
self-conscious about. Our intuitions about property, and about
how best to order society, are intuitions built in a particular
physical world. We have learned a great deal about how best to
order that world, given the physics, as it were, of that particular
world.

But the physics of cyberspace are different. The character
of the constraints is different. So while there may be good reason
to carry structures that define real-space into cyberspace, we should
not assume those structures automatically map. The different
physics of cyberspace means that the rules that govern that space
may be different as well.l

1 As Judge Posner writes, distinguishing the rules for land from the rules for
copyrighted material,

One reason [the two are different] is that it is more
inefficient to have unowned land lying around (say, as the
result of the expiration of a time-limited property right)
than to have unowned intellectual property. Ideally, all
land should be owned by someone, to prevent the
congestion externalities that we discussed in connection
with the natural pasture from arising. But ... there is no
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A difterent physics. I'm not talking about science fiction or
about ideas that you've never considered before. Indeed, we've
already seen a careful translation of real-space constraints into the
physics of a very different world — the world of ideas. Jefferson
made that translation in his writing about the nature of patent. My
argument is nothing more (and certainly much less) than
Jetterson’s. The world we must consider is partway between the
world of ideas that he describes and the world of things that colors
our intuitions. Cyberspace is between these two worlds. It offers
not quite the freedom of the world of ideas, though it offers much
more of that freedom than the world of things.

In the balance of this chapter, I want to make explicit
constraints in the world of things, so that we better see how these
constraints have affected our thought about the world of ideas, and
hence also about cyberspace.

One final note. My argument is not that all constraints are
corrupting of something called “creativity.” Certain constraints
obviously enable creativity. The constraints of the classical form
gave us Mozart and much of Beethoven. The aim is therefore not
to find the world without constraint; it is to remove the constraints
that might otherwise inhibit innovation. Just because it is good
that sonnet forbid rambling paragraphs, it doesn’t follow that a tax
on books would inspire better writing.

Creativity in the Dark Ages

Put yourself back in the dark ages, the time before the
Internet took off — say, the 1970s — and ask: What was the
environment for creativity then? What was required of a creator or
innovator to bring his or her creativity to market? What limits
were imposed? I want to consider this question in two contexts —
first the arts and then commerce.

The Arts

We can understand the environment for creativity in the
arts with the same three layers that Benkler describes when talking
of a communications system. Like a communications system,
creativity in the arts is affected by constraints at the physical, code,

parallel problem concerning information and expression.
A’s use of some piece of information will not make it
more costly for B to use the same information.

Richard A. Posner, Economic Analysis of Law (Boston: Little, Brown, 4th ed.
1992) 41.
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and content layers. To author, or to create, requires some amount
of content to begin with, to which the author adds a creative

component, which, for a few, is then published and distributed.

Content

The content an author must draw upon varies with the
“writing.” Some part is new — this is the part we think of as
“creative.” But as many have argued, we've come to exaggerate the
new and forget that a great deal in the “creative” is actually old.2
The new builds on the old, and hence depends, to a degree, on
access to the old. Academics writing textbooks about poetry need
to be able to criticize and hence, to some degree, use the poetry
they write about. Playwrights often base their plays upon novels by
others. Novelists use familiar plots to tell their story. Historians use
facts about the history they retell. Filmmakers retell stories from
our culture. Musicians all write within a genre that itself
determines how much of the past content it needs to be within that
genre. (There is no such thing as jazz that does not take from the
past.) All of this creativity depends in part on access to, and use of,
the already created.

In our present legal regime, some of this content is free;
some is controlled. A poet has a copyright on his or her poetry.
Others cannot simply take and reproduce it without the copyright
holder’s permission. The same with plays and novels. A play that is
close enough to the plot of a novel is a derivative work. Copyright
law gives the copyright holder control over these derivative works.
Musical chords cannot be controlled; the design of public buildings
cannot be copyrighted. These bits of content in these traditions are
free, even if the control created by copyright is strong.

But this control is still limited — indeed, it is
constitutionally limited. While a poet or author has the right to
control copies of his or her work, that right is limited by the rights
of “fair use.” Regardless of the will of the owners of a copyright,
others have a defense against copyright infringement if their use of
the copyrighted work is within the bounds of “fair use.” Quoting a
bit of a poem to demonstrate how it scans, or making a copy of a
chapter in a novel for one’s own critical use — these are

2 “Works are not crafted out of thin air.” James Boyle, Shamans, Software, and
Spleens: Law and the Construction of the Information Society (Cambridge,
Mass.: Harvard University Press, 1996) 57.
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paradigmatic examples of use that is “fair” even if the copyright
owner forbids it.

A similar limitation protects the historian. For content to
be controlled, it must be “creative.” Facts on their own are not
“creative.” As the Supreme Court has said, “[ T]he sine qua non of
copyright is originality. To qualify for copyrlght protection, a work
must be original to the author....[But] facts do not owe their
origin to an act of authorship. The distinction is one between
creation and discovery.”™ Thus, facts remain in the commons for
anyone to draw upon — even if these facts were only discovered
because of the hard work of some investigator Hard work does not
entitle someone to a copyright. Only “creativity” does. Thus facts
remain a resource that — constitutionally — cannot be subject to a
system of legal control.

So too with all creative works — eventually. Disney, for
example, did not license the right to make The Hunchback of Notre
Dame or Pocahontas. These works, though originally copyrighted,
are no longer subject to copyright’s control. Copyright is, in the
United States, at least, constitutionally required to be for a “limited
time[].” After that limited time, the work falls into the public
domain — free of restraint, so that “second comers,” as Judge
Learned Hand described them, “might do a much better job than
the originator” with the original idea.*

Or at least that’s the theory, though Congress has done its
best in recent years to ignore this theory. The distinctive feature of
modern American copyright law is its almost limitless bloating —
its expansion both in scope and in duration. The framers of the
original Copyright Act would not begin to recognize what the act
has become.

Scope: The first Copyright Act gave authors of “maps,
charts, and books” an exclusive right to control the publishing and
vending of these works, but only if their works had been
“published,” only after the works were registered with a copyright
registry, and only if the authors were Americans. (Our outrage at
China notwithstanding, we should remember that before 1891, the

3 Feist Publications, Inc. v. Rural Telephone Service Co., Inc., 499 U.S. 340,
345-47 (1991).

4 Siva Vaidhyanathan, Copyrights and Copywrongs: The Rise of Intellectual
Property and How It Threatens Creativity (New York: New York University
Press, 2001) 203.
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copyrights of foreigners were not protected in the United States.
We were born a pirate nation.)’

This initial protection did not restrict “derivative” works:
one was free to translate an original work into a foreign language,®
and one was free to make a play out of a novel without the original
author’s permission. And because of the burdens of registering,
most works were not copyrighted. Between 1790 and 1799, 13,000
titles were published in America, but only 556 copyright
registrations were filed.” The vast majority of creative work was
free for others to use; and the work that was protected was
protected only for limited purposes.

Time, with a little help from lobbyists, works changes.
After two centuries of copyright statutes, the scope of copyright
has exploded, and the reach of copyright is now universal. There is
no registration requirement — every creative act reduced to a
tangible medium is now subject to copyright protectlon Your e-
mail to your child or your child’s finger painting: both are
automatically protected.

This protection is not just against competing publications.
The target is not simply piracy. Any act of “copying” is
presumptively regulated by the statute; any derivative use is within
the reach of this regulation. We have gone from a regime where a
tiny part of creative content was controlled to a regime where most
of the most useful and valuable creative content is controlled for
every significant use.

5 The United States finally extended copyright protection to foreign publishers
through the International Copyright Act of 1891, ch. 565, § 13, 26 Stat. 1110
(1891). Before 1891, “the United States was notorious for its singular and, in
many regards, cavalier attitude toward the intellectual property of foreigners.”
William P. Alford, Making the World Safe for What? Intellectual Property Rights,
Human Rights and Foreign Economic Policy in the Post-European Cold War World,
29 New York University Journal of International Law & Politics 135, 146
(1997). See also Jessica Litman, Digital Copyright (Amherst, N.Y.: Prometheus
Books, 2000) 15.

6 Richard A. Posner, Law and Literature (Cambridge, Mass.: Harvard
University Press; revised and enlarged ed., 1998) 389. The first United States
case to decide the question comes in 1853, when a Circuit Court held that the
copyright to Uncle Tom’s Cabin did not reach a German translation of the same

work. Vaidhyanathan, 92-93.

7]ohn Tebbel, A History of Book Publishing in the United States, The Creation of
an Industry 1630-1865 (R.R. Bowker, 1972) 141.
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Duration. The first Congress to grant copyright gave
authors an initial term of 14 years, which could be renewed for 14
years if the author was living. The current term is the life of the
author plus 70 years — which, for an author like Irving Berlin
would mean a protection of 140 years. More disturbingly, we have
come to this expanded term through an increasingly familiar
practice in Congress of extending the term of copyright both
prospectively (to works not yet created) and retrospectively (to
works created and still under copyright).

These extensions are relatively new. In the first hundred
years, Congress retrospectively extended the term of copyright
once. In the next fifty years, it extended the term once again. But
in the last forty years, Congress has extended the term of copyright
retrospectively eleven times. Each time, it is said with only a bit of
exaggeration, that Mickey Mouse is about to fall into the public
domain, the term of copyright for Mickey Mouse is extended.®

You might think that there is something a bit unfair about
a regime where Disney can make millions off stories that have
fallen into the public domain but no one else but Disney can make
money off Disney’s work — apparently forever. You'd be right
about that, but we'll consider the fairness (and more important, the
constitutionality) in greater detail later on. It is enough for now
simply to recognize that even if the scope of controlled content has
grown, in principle there is to be a constitutional limitation on this
expansion. Some content is to remain in the commons, even if
most useful content remains subject to control.

Control, as I have argued, is not necessarily bad. Copyright
is a critical part of the process of creativity; a great deal of creativity
would not exist without the protections of the law. Without the
law, the incentives to produce creative work would be vastly

reduced. Large-budget films could not be produced; many books

8 These laws were: Pub. L. No. 87-668, 76 Stat. 555 (1962); Pub. L. No. 89-
142, 79 Stat. 581 (1965); Pub. L. No. 90-141, 81 Stat. 464 (1967); Pub. L. No.
90-416, 82 Stat. 397 (1968); Pub. L. No. 91- 147 83 Stat. 360 (1969); Pub. L.
No. 91-555, 84 Stat. 1441 (1970); Pub. L. No. 92-170, 85 Stat. 490 (1971);
Pub. L. No. 92-566, 86 Stat. 1181 (1972); Pub. L. No. 93-573, title I, § 104, 88
Stat. 1873 (1974).
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would not get written.” Copyright is therefore an integral and
crucial part of the creative process. And as it has expanded, it has
expanded the opportunities for creativity.

But just because some control is good it doesn’t follow
more is better.10 As Judge Posner has written, “[ TThe absence of
copyright protection is, paradoxical as this may seem, a benefit to
authors as well as a cost to them.”!1 It is a benefit because, as we've

? On books, see Stephen Breyer, The Uneasy Case for Copyright: A Study of
Copyright in Books, Photocopies, and Computer Programs, 84 Harvard Law Review
281 (1970) (acknowledging the economic rationale for copyright protection of
books and films, but not software). The MPAA estimates the average cost of a
feature film (including studio overhead and capitalized interest) was $51.5
million in 1999. See MPAA, MPAA Average Negative Costs, Slide 14 of 44
(visited June 21, 2001)
http://www.mpaa.org/useconomicreview/2000Economic/slide.asp?ref=14.

10 As Yochai Benkler writes, “[M]ainsteam economics very clearly negates the
superstition that if some property rights in information are good, then more
rights in information are even better.” Yochai Benkler, A Political Economy of the
Public Domain: Markets in Information Goods Versus the Marketplace of Ideas, in
Expanding the Boundaries of Intellectual Property: Innovation Policy for the
Knowledge Society 267 (Oxford: Oxford University Press; Rochelle Cooper
Dreyfuss & Diane Leenheer Zimmerman eds., 2001) 271. As Vaidhyanathan

argues,

Through a series of case studies in different media
through the 20" Century, it argues for ‘thin’ copyright
protection: just strong enough to encourage and reward
aspiring artists, writers, musicians, and entrepreneurs, yet
porous enough to allow full and rich democratic speech
and the free flow of information.

Vaidhyanathan, 8.

The skepticism among economists about perfect or extremely strong copyright
protection is well known. For an expansive economic account, see Richard Watt,
Copyright and Economic Theory: Friends or Foes? (Cheltenham, UK;
Northampton, Mass.: E. Elgar, 2000). For a rich philosophical survey of
justifications for copyright, see Peter Drahos, A Philosophy of Intellectual
Property (Aldershot; Brookfield, Vt.: Dartmouth Pub. Co., 1996).

11 Posner, Law and Literature, 391. A related point is made by Watt, who
describes conditions under which piracy of copyrighted work is in fact favorable
to the copyright owner. See Richard Watt, Copyright and Economic Theory:
Friends or Foes? (Cheltenham, UK; Northampton, Mass.: E. Elgar, 2000) 58-
67, 201 (“some copyright “piracy” is highly likely to be socially efficient”). As
Watt concludes, Economic theory then is guilty of pointing out that there exist
cases in which legal copyright protection hampers rather than help society in
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seen already, creative works are both an input and an output in the
creative process; if you raise the cost of the input, you get less of
the output.

More important, limited protection has always been the
rule. Never has Congress embraced or the Supreme Court
permitted a regime that guaranteed perfect control by copyright
owners over the use of their copyrighted material. As the Supreme
Court has said, “[T]he Copyright Act does not give a copyright
holder control over all uses of his copyrighted work.”12

Instead, Congress has struck a balance between assuring
that copyright owners are compensated and assuring that an
adequate range of material remains in the public domain for others
to draw upon and use. And this is especially true when Congress
has confronted new technologies.

Consider the example of “piano rolls.” In the early 1870s,
Henri Fourneuaux invented the player piano, which recorded
music on a punch tape as a pianist played the music.13 The result
was a high-quality copy (relative to the poor quality of phonograph
recordings at the time) of music, which could then be copied and
played any number of times on other machines. By 1902, there
were “about seventy-five thousand player pianos in the United
States, and over one million piano rolls were sold.”14

Authors of sheet music complained, saying that their
content had been stolen. In terms that echo the cries of the

general. Perhaps more surprisingly, economists can show that legal copyright
protection can also hamper copyright holders and producers of originals
themselves. Hence, “economic theory can perhaps best be thought of as
throwing out a warning to copyright advocates, that they should take care not to
lobby for policy that ends of damaging the interests of copyright holders, or
those of the society in general.” See Ibid., 200.

12 Twentieth Century Music Corp. et al. v. Aiken, 422 U.S. 151, 154-5 (1975).

13 While Fourneuaux is credited with inventing the first player piano, in 1902
Melville Clark was the first to create one with the full 88-key range of the
standard piano. Clark was also one of the first to produce the player and the
piano as a self-contained unit. See Harvey Roehl, Player Piano Treasury: the
Scrapbook History of the Mechanical Piano in America as Told in Story,
Pictures, Trade Journal Articles and Advertising (Vestal, NY: Vestal Press
1961); Arthur W.J.G. Ord-Hume, Pianola: The History of the Self-Playing
Piano (London: George Allen & Unwin, 1984).

14 Edward Samuels, The Tllustrated Story of Copyright (New York: St. Martins
Press, 2000) 34.



Lessig: The Future of Ideas (ch. 7)

recording industry today, copyright holders charged that these
commercial entities were making money off their content, in
violation of the copyright law.

The Supreme Court disagreed. Though the content the
piano player played was taken from sheet music, it was not, the
Court held, a “copy” of the music that it, well, copied.1> Piano roll
manufacturers (and record companies, too) were therefore free to
“steal” the content of the sheet music to make money with their
new inventions.

Congress responded quickly to the Court’s decision by
changing the law. But the change was an interesting compromise.
The new law did not give copyright holders perfect control over
their copyrighted material. In granting authors a “mechanical
reproduction right,” Congress gave authors the exclusive right to
decide whether and on what terms a recording of their music could
be made. But once a recording had been made, others had the
right (upon paying two cents per copy) to make subsequent
recordings of the same music — whether or not the original author
granted permission. 'This was a “compulsory licensing right,” which
Congress granted copiers of copyrighted music to assure that the
original owners of the copyrighted works would not get too much
control over subsequent innovation with that work.16

15 White-Smith Music Publishing Co. v. Apollo Co., 209 U.S. 1, 21 (1908).

16 Congress’s initial statute was Act of March 4, 1909, ch. 320(e), 35 Stat. 1075
(1909), superseded by 17 U.S.C. §115 (1988). See generally Fred H. Cate, Cable
Television and the Compulsory Copyright License, 42 Federal Communications
Law Journal 191 (1990); C.H. Dobal, A Proposal to Amend the Cable Compulsory
License Provisions of the 1976 Copyright Act, 61 Southern California Law Review
699 (1988); Paul Glist, Cable Copyright: The Role of the Copyright Office, 35
Emory Law Journal 621 (1986); Stanley M. Besen, Willard G. Manning, Jr. &
Bridger M. Mitchell, Copyright Liability for Cable Television: Compulsory
Licensing and the Coase Theorem, 21 Journal of Law & Economics 67 (1978).

Robert Merges has argued that compulsory rights do create problems in contexts
such as this, and that some property rights will induce the creation of
independent institutions that could most cheaply negotiate the rights. See
Robert P. Merges, Contracting into Liability Rules: Intellectual Property Rights
and Collective Rights Organizations, 84 California Law Review 1293 (1996);
Robert P. Merges, Institutions for Intellectual Property Transactions: The Case of
Patent Pools, in Expanding the Boundaries of Intellectual Property (Oxford:
Oxford University Press, Rochelle Cooper Dreyfuss & Diane Leenheer
Zimmerman eds., 2001) 131. Ian Ayres and Eric Talley reach a very different
conclusion. See lan Ayres and Eric Talley, Solomonic Bargaining: Dividing a
Legal Entiddement To Facilitate Coasean Trade, 104 Yale Law Journal 1027, 1092-
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The effect of this compromise, though limiting the rights
of original authors, is to expand the creative opportunity of others.
New performers had the right to break into the market, by taking
music made famous by others and rerecording it, after the payment
of a small compulsory fee. Again, the amount of this fee was set by
the statute, not by the market power of the author. It therefore was
a far less powerful “exclusive right” than the exclusive right granted
to other authors.17

This balance is the rule, not the exception, when Congress
has confronted a new technology affecting creative rights. It did
the same thing with the first real “Napster” in our history — cable
television. Cable TV was born stealing the content of others and
reselling that content to consumers. Suppliers of cable services
would set up an antenna, capture the commercial broadcasts made
by television stations, and then resell those broadcasts to their
customers.

The copyright holders did not like this “theft.” Twice they
asked the Supreme Court to shut it down. Twice the Court said
no.18 So it fell to Congress to strike a balance between cable TV
and copyright holders. Congress in turn followed the model set by
player pianos: cable TV had to pay for the content it broadcast, but
the content holders did not have an absolute right to grant or deny
the right to broadcast its content. Instead, cable TV got a
compulsory licensing system to guarantee that cable operators
would be able to get permission to broadcast content at a relatively
modest level. Thus content holders, or broadcasters, couldn’t
leverage their power in the television broadcasting market into
power in the cable services market. Innovation in the latter field
was protected from power in the former.1?

94 (1995) (arguing a liability rule will induce parties to reveal their true
valuations and hence is more likely to produce a Coasean trade).

17 See Copyright Act of 1909, Ch. 320, § (e), 35 Stat. 1075 (1909), superseded
by 17 US.C. § 115 (1982).

18 Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390 (1968) and
Teleprompter Corp. v. Columbia Broadcasting System, Inc., 415 U.S. 394
(1974).

19 The compulsory right was incorporated in §111 of the 1976 Act. As Paul
Goldstein has written, “more explicitly than any other aspect of the [1976 Act],
it commits its operation to assumptions about industry structure and regulation.”
Preempted State Doctrines, Involuntary Transters and Compulsory Licenses: Testing

— 10—
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These are not only examples of Congress striking a balance
between compensation and control. For a time there was a
compulsory license for jukeboxes; there is a compulsory license for
music and certain pictorial works in noncommercial television and
radio broadcasts; there is a compulsory licensing scheme governing
satellite television systems, digital audio home recorders, and
digital audio transmissions.20

These “compromises” give the copyright holder a guarantee
of compensation without giving the copyright holder perfect
control over its use of copyrighted material. In the language of
modern law and economics, these rules protect authors through a
“liability rule” rather than a “property rule.”?! They are perfect
instances of the special character of copyright’s protection, as they
represent the aim to give authors not perfect control of their
copyrighted work, but a balanced right that does what the

Constitution requires — “promote[] progress.”

Thus while Congress has expanded the scope of rights
protected by the Copyright Clause, as technologies have changed,

it has balanced rights of access against these increases in

the Limits of Copyright, 24 U.C.L.A. Law Review 1107, 1127-35 (1977). See
also 4 Melville B. Nimmer & David Nimmer, Nimmer on Copyright, §8.18[E].

20 See generally Samuels, 181-82. The satellite TV retransmission right was
enacted in 1988. See Satellite Home Viewer Act, Act of Nov. 16, 1988, Pub. L.
No. 100-667, 102 Stat. 3935, codified at 17 U.S.C. § 119 (supp. 1993).
Jukeboxes were covered by the 1976 act, 17 U.S.C. §116. That provision was in
tension with the Berne Convention, which forbid compulsory licenses for public
performances. In 1989, Congress added §116A which added negotiated
agreements between performance rights associations. In 1993, Congress then
repealed the original §116, and renamed §116A to §116. See Scott M. Martin,
The Berne Convention and the U.S. Compulsory License for Jukeboxes: Why the Song
Could Not Remain the Same, 37 Journal of the Copyright Society U.S.A. 262
(1990).

21 As Calabresi and Melamed describe, a resource is protected with a liability
rule when one using the resources must pay compensation for the use. The
resource is protected by a property rule when one using the resource must
negotiated for before it can be taken. Guido Calabresi & Douglas Melamed,
Property Rules, Liability Rules, and Inalienability: One View of the Cathedral, 85
Harvard Law Review 1089, 1092 (1972).When a copyright is protected by a
liability rule, those wishing to use the resource can take the resource, so long as
they pay the liability price. When it is protected by a property rule, taking the
resource without paying for it can make one criminally liable. Robert P. Merges,
Institutions for Intellectual Property Transactions: The Case of Patent Pools, in
Expanding the Boundaries of Intellectual Property, 131-32 (R. Dreyfuss ed.,
Oxford: Oxford Univ. Press. 2001).

11—
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protection. These balances, however, are not, on balance, even:
though limits have been drawn, the net effect is increased control.
The unavoidable conclusion about changes in the scope of
copyright’s protections is that the extent of “free content” —
meaning content that is not controlled by an exclusive right — has
never been as limited as it is today. More content is controlled by
law today than ever in our past. In addition to limited compulsory
rights, an author is free to take from work published before 1923;
is free to take noncreative work (facts) whenever published; and is
free to use, consistent with fair use, a limited degree of others’
work. Beyond that, however, the content of our culture is
controlled by an ever expanding scope of copyright.

Physical

At the content layer, I've argued, the law aims to strike a
balance between access and control. Copyrights grant control, but
copyrights are constitutionally and statutorily limited to assure
some uncontrolled access. Some parts are controlled; some parts
remain free.

No such balance exists at the physical layer, and for the
most part, that’s a good thing, too. Writing gets produced and
published on paper; paper is a physical good; in our economy,
physical goods are fully controlled by the market. Films require
film stock; nondigital film stock is extremely expensive; no right to
steal this physical stock exists in our society. Market control is the
rule at the physical layer; access is at the pleasure of the property
owner.

This control is largely benign, at least where markets are
competitive. If the market is not competitive, then power at the
physical layer can become harmful. Control at the physical layer
can, in at least some contexts, be leveraged into another layer.22

22 “Chicago School” analysts argued that a monopolist possesses a fixed amount
of market power, and therefore can extract only a fixed amount of monopoly
profit from consumers, whether from one market or several. On this basis, they
concluded that leverage of monopoly power from one market into another is
impossible. See, e.g., Robert H. Bork, The Antitrust Paradox: A Policy At War
With Itself (New York: Basic Books, 1978); Richard A. Posner, Antitrust Law:
An Economic Perspective (Chicago: University of Chicago Press, 1976). More
recent economic analyses have demonstrated several mechanisms by which
market power in one market can be used to harm competition in another
market. As Steven Salop and Craig Romaine put it:

— 17—
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But for this danger, antitrust law is an adequate remedy. As long as
the other layers remain relatively free, the control here is not
inherently troubling.

The problem, of course, is that these other layers are not
relatively free — or at least they weren’t free in the dark ages. They
were increasingly not free for content; they are especially not free at

the layer of code.
Code

The core constraint on artistic creativity in real-space is at
the code layer — the constraint on whose work gets produced and
distributed where.

The writer becomes an author when his or her work is
published. Publication is a process controlled by editors. Editors at
The New York Times decide what goes on their pages. Editors at

“Post-Chicago economic analysis has suggested that there
are a number of limiting assumptions required for this
single monopoly profit theory to apply. When these
assumptions are relaxed, the theory’s strong result and the
public policy implications no longer hold. There are a
number of common market situations in which
integration into a second market may raise
anticompetitive concerns. These include markets in which
the first monopoly is regulated, markets that are
characterized by economies of scale and scope and in
which the inputs are not used in fixed proportions, and
markets with multiple types of buyers. In such markets, it
is possible for a monopolist to profitably extend its power
into a second market and harm consumers.” (footnote
omitted)

Steven C. Salop & R. Craig Romaine, Preserving Monopoly: Economic Analysis,
Legal Standards, and Microsoft, 7 George Mason Law Review 617, 625 (1999).
See also Michael D. Whinston, Tying, Foreclosure, and Exclusion, 80 American
Economic Review 837 (1990) (demonstrating multiple situations in which
foreclosure of the tied market can occur, including a case where the monopolist
can pre-commit to the tie through product design or production processes);
Janusz A. Ordover, Garth Saloner, and Steven C. Salop, Equilibrium Vertical
Foreclosure, 80 American Economic Review 127 (1990) (integration across
multiple products permits competitor to exclude unintegrated rival). See also
Louis Kaplow, Extension of Monopoly Power Through Leverage, 85 Columbia
Law Review 515 (1985) (expressing early skepticism about the Chicago School
analysis). See also Carlton & Waldman, The Strategic Use of Tying to Preserve
and Create Market Power in Evolving Industries (Sept. 1998 working paper)
(arguing that tying deters entry in primary tying market as well, in addition to
providing leverage into tied markets).

— 13—
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Basic Books decide which books they will print. No one has a right
to enter Basic Books and steal access to their printing presses. Nor
does anyone have a right to demand that Basic Books transport
their texts. The production and distribution of printed material is a
wholly privatized activity.

The same is true for music. Rock bands are plenty; many
write their own content; most of that content (fortunately,
perhaps) never gets heard beyond a neighborhood garage. Whether
the work of a musician gets distributed broadly depends upon the
decisions of publishers. Record companies choose what gets floated
in the market; radio stations (in effect) get paid to play what record
companies choose.?3

So too with television. You are free to buy commercial time
on television, and in some markets you are free to buy program
time. But unless you're Ross Perot, these freedoms don’t matter
much. What gets played on TV is the decision of network owners;
what gets broadcast on cable is the choice of cable companies.24

These constraints at the code layer plainly affect the choice
of creators to create or not. If the editors of a newspaper are
conservative, the liberal columnist is less likely to submit a column
to that paper. If newspapers generally are unwilling to be critical of
U.S. policy, then authors who would criticize U.S. policy are less
likely to waste their time penning the criticism. Communists don’t
waste their time writing Marxist screenplays much. Only the
deeply ill informed waste their time translatlng Adam Smith’s
work for the silver screen. The author is constrained by the

23 See Douglas Abell, Pay-for-Play, 2 Vanderbilt Journal of Entertainment Law
& Practice 52 (2000).

24 See 17 U.S.C. §111 (2000). The statute initially set up a Copyright Royalty
Tribunal, but that was abolished in favor of private negotiation in 1993. See
Robert P. Merges, Peter S. Menell & Mark A. Lemley, Intellectual Property in
the New Technological Age (Gaithersburg: Aspen Law & Business, 2™ ed.
2000) 481.

Congress initially tried to balance this effective control by establishing rules of
access such as the “Fairness Doctrine.” See Jerry Kang, Communications Law
and Policy: Cases and Materials (Gaithersburg, MD: Aspen Law & Business,
2001) 85-86. These rules have been drawn into constitutional doubt, see, for
example, Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974),
Huddy v. FCC, 236 F.3d 720, 723 (D.C. Cir. 2001), and are generally viewed
as a failure. See L.A. Scot Powe, American Broadcasting and the First
Amendment (Berkeley: University of California Press, 1987) 197-209.
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expectation of how the code layer will respond. And the code layer,
in these dark ages, at least, was importantly controlled. Though the
range of outlets expanded dramatically,2> the concentration in
ownership among those outlets increased as well. And the net is an
important constraint on what gets made.

Obviously, the code layer interacts with the physical and
the content layers. NBC gets to decide what it will broadcast.
Because of trespass laws, I can’t break into NBC and interrupt the
evening news. If I do, I will be arrested for trespass. There is no
First Amendment right that I can assert to trespass on NBC’s
property.

Likewise, NBC’s right at the code layer is largely protected
against state control by the First Amendment. Congress probably
does not have the power to pass a law requiring that NBC give me
access to their station. Editorial judgments of television executives
is a constitutionally protected right at the code layer.

Commerce

Issues of control matter not just to artists, and the dark ages
did more than constrain budding Frank Sinatras. Indeed, among

25 As FCC Chairman Powell has described it,

In 1969, broadcasting consisted of a handful of radio
stations in any given market plus 2 or 3 television stations
affiliated with one of the three major networks.
Occasionally, larger markets had an independent station
too. Three major networks held more than 90% of the
market for video programming. Not so anymore. Not
only has the market share of the three largest networks
been eroded by cable programming, the last time I looked
there were about seven “declared” national television
networks ... Obviously, things have changed a lot. ... In
our current technological environment, it can reasonably
be argued that there is a bounty, not a scarcity of outlets
for expressing one’s viewpoint. In the traditional
broadcasting arena, the numbers are impressive: There are
1207 commercial TV stations and 367 non-commercial
stations. There are also some 5000 TV translators and
2000 low power TV stations. In addition, there are
almost 12,500 radio stations.

Michael K. Powell, Willful Denial and First Amendment Jurisprudence,
Remarks Before the Media Institute (Apr. 22, 1998) (transcript available at
http://www.fcc.gov/Speeches/Powell/spmkp808.html).
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the most significant aspects of the Internet revolution has been the
liberation it has given to commerce — not just to commerce in the
mode of IBM or GM, but to commerce of the different. The
commons of the Net exploded opportunities for commerce that
would not have existed. And this explosion was not, given the
architecture of telecommunications before the Net, predicted.

We can see this point quite quickly in two contexts that
have been dramatically affected by the Internet — one in the
context of coding, the other, in the expansion of the market. Both
of these contexts were quite different before the Internet, again
because of the constraints imposed upon them by the architectures
of real-space. The opportunities of both have been changed as the
technology of Internet has changed.

Coding

In 1972, Robert Fano, then a researcher at MIT, published
a dark and pressing essay titled “On the Social Role of Computer
Communications.”% Fano’s fear was that access to computing
resources would be increasingly centralized, and that this
centralization would do a great damage to democracy. As the
power to understand and manipulate data about the world was held
by a smaller and smaller number of people, the skew to democracy
caused by this concentration would only increase: what was
needed, Fano argued, was a different architecture for computer
communications, one not centralized within a small number of
organizations, but instead made available generally to many.2”

Fano had an idea of how to build this different architecture,
and what this different architecture would look like. To build it
would require state intervention, to break up the concentrations in
computer communications that had emerged. The network thus
built would look much like the Internet.

Fano was wrong (though understandably so) about the
tuture. But he wasn’t wrong about the past. For computers at the
time were expensive devices. Except for universities, programming
for them required that you work within an institution that could

26 See Robert M. Fano, On The Social Role of Computer Communications, 60
Proceedings of the IEEE, September 1249 (1972).

27 Simson L. Garfinkel, Architects of the Information Society: Thirty-Five
Years of the Laboratory for Computer Science at MIT (Cambridge, Mass.:
MIT Press, 1999) 8-9.
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afford to own one of these devices. If you wanted to work on a
large-scale coding project, you needed to be within a company that
was producing large-scale code.

For many people, of course, that wasn’t a terrible thing.
IBM and AT&T were powerful and well-paying companies. Most

would consider it a great privilege to work for either.

But if you were not the sort likely to be able to work in
these places — if you lived in South Dakota, where there weren’t
many IBM coding plants, or in China, where not many coding
companies were allowed — then this reality was an important
constraint. To author code in this world required working within
large, typically American, corporations. And for many, this meant
they could not author code at all. Just as it is with research in
nuclear science today, the ability to do this research was limited to
those who worked for specific organizations.

Again, this barrier is easy to understand. No conspiracy is
needed to explain it. Computers were valuable resources; not eve
Joe could or should have access to play around with them. The
economic constraints and processing constraints mean that the
system couldn’t well leave itself open for others to take. The
restrictions here were unfortunate and unintended consequences of
economic constraints imposed elsewhere.

Here again we can understand these constraints in terms of
Benkler’'s model. The physical layer of the “computer-
communications” architecture was controlled; the very nature of its
expense forced users to locate to the machines. Locating the
machines in particular pl